
DUTIES AND RESPONSIBILITIES OF TRUSTEES 

The duties and responsibilities of a trustee are governed both by the common law and a statutory 

framework which codifies many of the rules and which is set out in the California Probate Code and 

known as the “Trust Law.”  The duties of a trustee stem from the role of the trustee as a “fiduciary”.  

These duties include the following: 

Administer the Trust:       Probate Code Section 16000 

A trustee must administer the trust according to its terms as set out in the trust instrument.  However, a 

trust provision may be void if against public policy.  A trustee must comply with the law in administering 

a trust. 

Duty of Loyalty to Beneficiaries:      Probate Code Section 16002 

The trust must be administered solely in the interests of the beneficiaries.  The trustee must avoid 

situations where the trustee’s personal interests conflict with those of the beneficiaries.  Thus if you are 

both a beneficiary and a trustee, you must be extremely careful in administering the trust without self-

interest.   

Duty to Avoid Conflicts of Interest    Probate Code Section 16004 

The duty of avoid conflicts of interest concerns trustees entering transactions with the trust or 

beneficiaries.  The application of the rule extends to prohibition of “self-dealing” – although the trust 

instrument may itself go some way to permitting it.   

Duty of Impartiality      Probate Code Section 16003 

A trustee cannot favor one beneficiary over another, and must treat all the beneficiaries fairly.  This duty 

may be modified by the terms of the trust instrument, such as a direction to give preference to an 

income beneficiary’s needs.   

Duty to Take Control and Preserve Trust Property  Probate Code Section 16006 

A trustee must acquire control of the trust property, and take whatever action is required to preserve it.  

This may include prosecuting and defending claims. 

Duty to Keep Trust Assets Segregated    Probate Code Section 16009 

A trustee must not comingle the trust’s assets with their own.  This duty involves keeping the trust’s 

assets separate and identifiable.   

Duty to Make Trust Assets Productive.    Probate Code Section 16007 

A trustee has to ensure the assets are productive, and earning some income or return, unless the trust 

provides otherwise, such as expressly allowing the retention of an unproductive asset.  Further a trustee 

has a duty to review the trust assets, and decide whether to retain them or dispose of them (Section 

16049).   

Prudent Investor Rule Standard of Care    Probate Code Sections 16045 - 16054 

In exercising powers of investment, the trustee is held to a standard – the Prudent Investor Rule is set 

out in detail in the Code.  However, the trust instrument may vary the requirements of the Prudent 



Investor Rule.  A trustee of an ongoing trust must develop an overall investment plan.  The overarching 

guide in investing is to carry out the purposes of the trust for the benefit of the beneficiaries.   

Duties and the General Standard of Care   Probate Code Section 16040 et seq. 

A trustee is required to administer the trust with “reasonable care, skill and caution under the 

circumstances then prevailing that a prudent person … would use …”.  This is known as the prudent 

person rule.  In addition, Probate Code Section 16014 requires the trustee use the full extent of the 

trustee’s skills in administering the trust.   

Duty to Not Delegate Trustee Duties    Probate Code Section 16012 

A trustee must generally exercise their powers and responsibilities themselves, without delegation to 

others if the trustee can reasonably perform those powers and responsibilities.  This must be balanced 

against the need to employ advisors and agents with appropriate skills as required for advice and 

assistance, such as accountants, real estate agents, tax counsel, attorneys (Section 16247).  One co-

trustee cannot delegate the entire trust administration to another co-trustee.  An important exception 

to the duty to not delegate is the ability to delegate investment functions as prudent under the 

circumstances (Probate Code Section 16052(a)).   

Duty to Keep Beneficiaries Reasonably Informed  Probate Code Section 16060-61 

A trustee has an obligation to report to the beneficiaries, and keep them informed of the course of the 

trust administration.     

Duty to Account to the Beneficiaries & Keep Records  Probate Code Section 16062-63 

A trustee must be prepared to make an accounting to the beneficiaries of the assets and their values, 

any liabilities, and the income and expenses of the trust.  To be able to achieve this it is imperative that 

a trustee keeps excellent, detailed records of the assets and all transactions, and retains receipts and 

statements.  The best defense against trustee liability lies in documenting everything.  This also greatly 

facilitates preparation of tax returns. 

Exercise Discretion Reasonably     Probate Code Section 16080 

Whenever a trustee has a discretion in respect of a matter, the discretion must be exercised in a 

reasonable manner.  In exercising a discretionary power, the trustee must use its best and independent 

judgment, not act in bad faith, and must consider the purposes of the trust.  Decision making must be 

documented, citing the facts and circumstances supporting the decision.  In some circumstances, the 

trust instrument may grant a trustee “sole” and “absolute” discretion.  However, even absolute 

discretion must be exercised in good faith, free of fraud, and consistently with fiduciary principles.   

 


